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Mr. Chairman, I am pleased to appear before your Subcommittee this 

morning to testify on the proposed privacy legislation. I regret, however, 

that the Board must oppose S. 1928 in its present form.

The Board believes:

. that persons are entitled to an expectation of confidentiality 
in their personal financial records which should not be violated;

. that persons should have access to their records and some control 
over disclosure of those records to third persons;

. that personal financial records should be accurate and where 
they contain errors they should be corrected; and

. that information handling practices should not be kept secret.

The Board, however, regards the general approach taken by S. 1928, particularly 

Titles II and IV, as inviting needlessly complex, expensive, and burdensome 

regulation. The Board believes that, as drafted, the bill unnecessarily 

duplicates many existing provisions of the Equal Credit Opportunity Act and 

Regulation B, and the Fair Credit Reporting Act. We think that the bill, in 

failing to take cognizance of our experience with present consumer credit 

statutes and regulations, may very well lead to the same tedious niggling 

that we have endured under Truth in Lending.

The Board requested its staff to focus on Title II and to prepare 

a draft that attempts to eliminate the duplication and excessive detail 

that we perceive as presently in that title. The result of their effort 

and a commentary comparing their draft with Title II accompany the written 

text of my testimony as Attachments A and B. The draft is not endorsed by 

the Board; rather, it is offered merely as an alternative approach that 

attempts to weave the privacy protections of this legislation into existing 

consumer protection statutes and regulations.
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First, the Board strongly recommends against the penalty structure 

contained in Title II. At present, the penalty structure is similar to that 

of Truth in Lending in that it '.onlains potentially massive civil liabilities 

for what might be considered technical violations. The Board's experience 

with Truth in Lending indicates that this approach to penalties leads larger 

financial institutions to seek increased specificity from the Board and its 

staff on how to dot every "i" and cross every "t" in their operations. This, 

in turn, creates so much detail in the regulatory matrix that smaller institu

tions throw up their arms in frustration, unable to cope with the complexity. 

It is the Board's view that, to a great extent, the high degree of noncom

pliance with Truth in Lending is the result of this "information overload" 

on the smaller creditors which, in part, has its source in the penalty struc

ture. Consequently, the Board recommends a penalty structure similar to 

that of the Equal Credit Opportunity Act. That act provides similar maximum 

exposures; but, instead of statutory minimums, it provides for actual and 

punitive damages. The Board believes that courts can be relied on to award 

punitive damages where they arc called for, and to deal responsibly with 

technical, inadvertent violations.

If Congress accepts an actual and punitive damages approach, the 

Board would recommend either no rule-writing or limited rule-writing as con

tained in the present bill. The present Fair Credit Reporting Act, which, 

like the present bill, deals with matters of information handling and dispute 

resolution, contains no rule-writing authority. That act has, we believe, 

substantially achieved its purposes without creating an enormous regulatory 

burden.
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Title II, which addresses information collection and dissemination 

practices of creditors, relies heavily on the disclosure of those practices 

to regulate the marketplace. As you recently pointed out, Mr. Chairman, 

in the hearings on the Rule of 78's, we should not expect competition to 

regulate subsidiary matters such as prepayment refunds. The same may be 

said of information handling practices.

The notices that creditors are required to provide by Title II 

will, in all likelihood, be uniform because the Board is given the authority 

to draft model notices and will attempt in drafting to address as many creditor 

practices as possible. Since the use of the model notice will insulate 

creditors from civil liablity, most creditors will use a version of the notice 

modified to describe their particular practices. The Board believes that the 

information collection and disclosure practices of various categories of cre

ditors are, for the most part, identical, and, therefore, the notices provided 

by any particular type of creditor will probably be indistinguishable. We do 

not see the benefit for consumers in the receipt of multiple, identical notices.

Indeed, the Board's experience with Truth in Lending indicates that 

few consumers read detailed disclosure statements. Despite the fact that con

sumers have received their billing rights notice twice a year for several 

years, 50% of those cardholders surveyed in the 1977 Consumer Credit Survey 

published by the Board of Governors indicated that they did not know that a 

federal law dealing with credit card billing errors even existed. The approach 

suggested by the staff presribes a privacy notice on all applications for
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consumer credit and requires that creditors prepare a complete statement 

of their information collection and disclosure practices and provide it 

only upon a consumer's request.

The proposed bill duplicates existing procedures of Regulation B 

and the Equal Credit Opportunity Act, relating to notification of adverse 

action. At the same time, it allows the elimination of the existing require-* 

ment that the prohibited bases of discrimination and the name and address of 

the creditor's monitoring agency be disclosed to the consumer. The Board 

believes that these disclosures are useful items of information for consumers, 

and, while the Board may have the authority to reinstitute the omitted disclo

sures under the proposed bill, it seems a needless exercise when the provisions 

are already in place under Regulation B.

In addition, Regulation B already provides creditors with the option 

of furnishing a statement of specific reasons underlying an adverse credit 

decision or sending notice of the consumer's right to request a statement 

of the specific reasons. Presently, consumers who receive a notice of 

their right to request a statement of specific reasons may make the request 

orally. The proposed bill would require the consumer to submit that request 

in writing. We believe that the additional burden placed on the consumer to 

request the statement of reasons in writing is unwarranted and will result 

in a decrease in the number of consumers who will obtain the statement of 

specific reasons. We recommend that existing Regulation B adverse action 

notice requirements be used as the basis for some of the privacy protections 

of the proposed bill instead of superimposing a different set of requirements 

upon them.
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Before the Subcommittee proceeds toward enactment of this or other 

related legislation, it may prove helpful to bear in mind our prior experiences 

with the regulation of consumer financial services. At this juncture we 

have the opportunity to draw from the precedents of existing statutes and 

regulations. Also, we may at this time utilize some of those statutes and 

regulations to achieve the purposes of this legislation without duplicating 

their provisions. The Board urges that the opportunity not be missed.
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